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Deposition of James McGuigan, in the abpve-entitled
action, commencing at approximately 10:00 a.m., on
Tuesday, February 23, 1993, at the U.S. Attdrneyfs
Office, 311 West Monroe Street, Jacksonville, Duval
County, Florida, before Elizabeth M. Baxley, RPR-CP,
and a‘Notary Public in and for the State of Florida at
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SITII1PULATION
It was stipulated and agreed by and between
counsel for the respective parties, and the witness,
J. M. McGUIGAN, that the reading and signing of the
following deposition be waived. |
J. M. McGUIGAN,

having been produced and first duly sworn as a witness
on behalf of the Plaintiff herein, was examined and
testified as ?o]]ows:

' DIRECT EXAMINATION
BY MR. RUVOLO:

Q Good morning, Mr. McGuigan. My namé is~Péter
Ruvolo, and I'm an attorney with the Justice
Department, and we represent the EnViroﬁmenta]
Protection Agency. | |

We've brought this civil action against
Conrail in regards to alleged groundwater contamination
out at the Elkhart Yard in Indiana.

I think you know -- you've met Mr. Ermilio,
who is an attorney for'Conrail, and Mr. Cunningham, who
reprasents Penn Central, which was the predecessor to
Conrail. | |

If there's any question I ask that you don't

understand, please don't hesitate to say so. If you
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- (b) (6)

need a break or would like to take a break at any time,
just raise your hand and we'll do that. And let's go
from there.

Give us an address, please.

Q And a telephone number at which you can be
reached. _

A Area Cod. (b) (6

Q Mr. McGuigan, you were servéd with a notice to -

take deposition under subpoena, were you not, to be
here today?
A I received a letter in the mail ta James

McGUigan, which is not my name.

Q I see,. But you did receive it and you are
here?

A Yeah

Q@ ~ Okay. You were requested at that time, I

think, to brfng any documents that you might have in
regard to vour employment. |

A Yeah.

Q Did vyou bring any documents?

A No .

Q There was a cover 1etter‘with that notice,

was there not, advising you that you were not a party
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to this action --

A Yes.

Q -- and that you had a right to counsel 'if you
so desired. And you_chose not to, correct?

A (Nods head affirmatively.) Rightr

Q She can't hear the nod.

Okay. Tell us a_1itt1e_bit about yourself.

You're now retired?

» O Pr O P

employed
Q

A

Seaboard

Yes.

And when did you retire?

Januafy 1, 1987.

And hdw long had you been with the railroad?

I retired from CSX. 'I.had been with -- I was
by CSX from April the 4th, 1976.

Who is CSX?

That is the merged corporation consistihg of

Coast Line, Atlantic Cogast Line, L & N,

Clinchfield, Chessie System, B & O and Western

Mary]and.
Q
Central?
A
Q
A

Central.

Have yvou had any retationship at all with Penn

Yes.
In what capacity?
Prior to April 1, 1976, I was employed by Penn

The last position I had was chief mechanical
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officer.

Q And how long had you béen with Penn Centra]?.

A Since it was formed_by the merger of the New
York Central and the Pennsylvania Rai]road.

Q Aﬁd have you ever had anything to do, or were
vou employed with Canrail?

A No . I was never.employed by Conrail.

Q And as chief mechanical officer, where were
you stationed, or where was.your --

A In Philadelphia{ Pennsy]vania:

Q And what were your functions and
responsibi}ities overall. .

A I had the overall responsibility for'the
maintenance and Eepair of all the rolling stock of the
Penn Central Railroad. Locomotives and freight cars,
primarily. And the passenger cars. Prior_to'Amtrak.

Q Did you have anythiﬁg to do with tank cars?
A I didn't hear you.
Q Did you have anything to do with tank cars?

As contrasted ta freight cars.

A Tank cars?

Q Uﬁ-huh. The-cars that, you know, they --

A I know. I know what you're talking about. I
don't -- they'fe like any other car. I mean --

Q Uh-huh.
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A -- we had to keep them under repair, and keep
them going, and inspect them and éo on and so forth.

Q And.as chief mechanical officer, did yau
actua]]y run a shop, 6r were you in charge as
supervisar for other mechanica] officérs in Qariods
yards?

A 1 was the -- 1 was on the staff of the
president. - | |

Q Uh-huh.

A And, as such, my primary responsibility was tao
develop the practices and the po]icieé that the company
generated far the'repair of their equipment. And a
major part of my responsibility was the budgetary
controls and restraints that weré necessary, because we
were in bankruptcy.

Q Was part of your responsibility the
determination of the ordering of materials and supplies
for the repairs?

A The actual ordering of the materials and
supplies was.dbné'by our purchasing department.

Q But did you have a séy.in what was oraered ar
what type of equipment or materiais were used?

Ar Well, if a supplier would come in with a
commodity that he or his firm c1aimed were the superior

to some others that we were using, we would, of course,
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investigate that, particularly if it was more cost
effective. ' |

Q Okay.

A We had a small group of engineers, chemists, I

believe, that this type of commodity would be referred

. to. And they would investigate it, and either accept

it or reject it.
Q - So, for example, if a material was declared

possibly hazardous, it would not be your function to

. determine that, whether it should be used or not, but

it might be determined by'the chemists or somebody in
that department? If there was to be a change in the
use of a3 material or a product, for example, that yod

were using?

A We]], we certain]y-wou]dn't use anything that
would be in violation of any ~-- toxic, or, you kan --
from an environmental sténd. L mean,-we.wduldn‘f do .
.that. | _

Q No, I know vyou would not do that

intentionally.
Bht, there were products at ane point_thaf

ware used on a day-to-day basis by everybody in this

country. For example, carbon tetrachloride was used as

a cleaning fluid by tailor shops. Then came a point

where it was declared a hazardous material, and a new
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product would be used. And that was taken off or
reduced -- the usage was reduced.

Wwould that be a function of yours or would
that be a function of samebody else in Penn Central who.

would say: Stop using this product and start using

‘this product, because it's less hazardous, or it's

nonhazardous?

A Well, 1f_the product were going fo be used in
the-maintenance of equipment, it would be the
responsibility of my group to determine if that met all
the environmental regulations. |

Now, if it were going to be -- if the product
was going to be used for some other purbose, such as |
c]éan a building, or painting a bridge, ar stripping
paint from a structure aor somethihg; that would be the
responsibiltity of the usér department that was in -
charge of that woark.

If it was'going to be used on cars and
locomotives, it_Qou]d be the mechan{cal department's
responsibility. ‘So, it all depends on what the product

was designed for.

Q Do you recall what products were in use other
than. -- I mean, I know you have the actual parts to the
locomotives or the engines. But, other than that, do

you recall what kind of products were used for cleaning
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or degreasing or something of that nature?

A I do nat reca]]..

Q Did you, priaor to becohing the chief
mechanical officer, did you yourself work on repairing
locomotives or freight cars or others?

A When I.first started to work for the
Pennsylvania Railrocad, in March of 1948, after -
graduated from college, I started on a training
program, a managewment-training program. And we were
moved around the system, actually observing firsthand
the work that was going on on the floor, so to speak.

Then we were placed in different levels of
supervision and, depending upon our progress and
development and so forth, we were promoted to higher
anq higher positions.

So, when it comes right down fo actually
having a job as a mechanic in a diesel shop, no, I
never did. Or a job as a car repair repairman in a car
yvard, no, I never did. I -- I was -- that wasn't the

type of work that I was doing.

Q Yours was more of an administrative function?
A Exactly.
Q Your respansibility was the aoperation of the

department as a whole, not a particular --

A That's right.
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Q -- job, per se.
You mentioned before that, in '76, that was
the period that Penn Central was 1involved in the
bankruptcy situatiaon. Waé there a change 'in policy or

a change in attitude at Penn Central because of that

situation?

A What --

Q well, I mean, I imagine -~

A It went into bankruptcy in 1970,

Q Right. I imagine there were some cost-cutting

measures taken.

A Well, certainly there was,. Every nickel was
squeezed as hard as it could. We were oberating under
very severe monetary restrictions. And every

opportunity, you know, that came up, that would permit
us to perform ocur work properly but at less cost, we
could adopt, naturally.

During that period of time, rather than --

rather than cut corners as far as, you know, safety was

concerned, I elected to start a program of massive
retirement of equipment. We retired many, many, many,
many freight cars that were right on thé borderline as
far as being repaired or not being repaired, because we
had just so many maintenance dollars, and they had to

be spent very wisely.
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And rather than try to spread that out over
i .

" the entire fleet of 200,000 freight cars; we elected to

start a policy of attrition, rapid attrition of the

‘equipment, and thereby we could spend cur méney an

freiéht cars that were more up to date, and at the same
tfme do a reasocnable job as far as keeping fhém
running. |
That was probably the -- well, that was our
major policy, 1 suppose, during that peribd of time.
Q Would you characterize 1t as a downsizing but

to

a modernization --

A Right.
Q -- at the same time?
A That's right. And we kept the place running

up until, you know, Conrail took it over.

Q Did Penﬁ Central own most of these freight
cars, or did they --

_A Well, vyes and no. They -- I think most of
them were probably on equipment trusts, which was a
form of leasing. Later on, most of it waé leasing.
Earlier on, it was egquipment trust financing that was
done. | |

Q How about the locomotives?

A Same thing.

- Q Same thing.
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Were there partfcu]ar yvards that did repa{rs
of locomotives or freight cars or tank bars?

A Yes, yes, yes. We -- that's-another thing
that we started.' We couldn't afford tq keep all the
shaps open, s0 we would close several of them and
concentrate ocur efforts on the major points. Rather
than have them all cut up, die an the vine, we elected
to e1iminéte an awful 1ot of facilities or concentrate
our work elsewhere, put ouf money where we had the more
modern machinery, better skills, in the way of
employees and so forfh. That's the general of what we
did.

Q Are you familiar with some of the yards as to
their specialty? For example, we had heard that

Altoona was the key point for locomotive repairs.

A ATtoona was. It was the major location.
Q And Dearborn, was tﬁat another major setup,
or -- . |
A Dearborn?
Q ° Yeah. .Was there anything? Or did that come

afterwards with Conrail, after Penn Central? Dearborn,
Michigan, did you have any facitities out there? Or
Chicago®? |

A We didnft have any major mechanical facilities

in Michigan.
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Q Where else would they have been?
A We had a major locomotive -- I presume you're

asking about locomotives?

Q Yes.
A The major locomotive facility was in Juniata,
‘which was in Altoona, in the Altoona area. We also had

a major locomotive repair point in Co]]ingwood, outside
of Cleveland. There were other locations that I would

not term as major, but they were important. But

certainly Dearborn, there wasn't anything in Dearborn.

How about freight cars?
Where?

Fréight cars.

Oh, freight cars.

As contrasted‘to lTocomotives.

> 0 r O r O

Qur major freight car-repair shop was
Ho]idaysburg,.Penhsyivania, which is outside of
Altoona. And also Beech Grove, Indiana, which we
successfu]]y sold to Amtrak.

Q Uh-huh.

A One other location that I had forgotten about
was Wilmington, Delaware, where we repaired our
e]ecfric locomotives. But they were prétty much an the
way going out anyway. |

Q What, if anything, was out at Elkhart?
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Elkhart was not a major location.
For repairs --
For repairs.

-- equipment repairs.

> O » O P

I would characterize E]khart as primarily a

filling-station operation.

Q Was the humping operation in existence at
Etkhart?
A I beltieve sao. But I'm not familiar with that.

I believe they were humping.
Q Did you ever have anything to do with the

Elkhart Yard other than general overall supervision?

A No .
Q Mr . McGuigan, there was a memorandum that you
sent around way back when -- if I can find it -- which

I'd 1ike to mark as Ethbit A, if you would. Let's let
her mark it, first.

(Thereupon, the document last-abave reférred
to was marked for identification as Plaintiff's
Exhibit A.) |

MR. ERMILIO: That's‘Exhibit A, Peter?

MR. RUVOLO: Yes.

MR. CUNNINGHAM: Do you have an extra copy?

MR. RUVOLQO: I'm really not going to go info

it line by line. You're welcome to look at it.
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(Tendering document. )
MR. CUNNINGHAM: Sure.
BY MR. RUVOLO:
Q Just let me identify it a 1ift1e.better. It's
a memorandum dated January 20th, 19785, the ;ubject
béing e]ectrica]_é]eaners.

I was wondering if you could just tell us
about the circumstances'sdrrounding that memorandum,
how it arose and what your purpose was and who these
people were that you sent it to.

A Well, can I say something, explain this to you
a 1{tt1e bit, our procedures and the way we operated on
the réi1road? |

Q Yes. But it can be on the record.

A Okay. This letter is what I would term a
desk ten letter. | |

Q Meaning?

A Written by R..T.N., which, I believe, is
Mr. Noonan, with a stenographer by the initials of W.
Now, what the W stands for, I don't know. Wanda, or

whatever her name might be.

Q I follow.
A Okay. Now, that's who wrote the letter.
Q . And who was Mr. Noonan? What was his position

at the time?
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A Mr. Noonan worked for Mr. Reed, and I believe
Mr. Reed was our chief éhemist. 'And he was a chemist
that warked for Mr. Reed.‘

Now, hﬁthout -- you've got to understand that
this letter is, you know, 18.years old.

Q Okay.

A The normal procedure is that someogne would
come in with a product, as I explained before, be given
to Mr. Reed. Mr. Reed would assign, praobably,

Mr. Noonan here to look into it. Mr. Noonan would look
into it.
Apparently, he decided td make a change. Al1

letters went out to the field over my signature

irregardless (sic) of what they were. And he would
prepare this letter, and it would go out. And these --
this over here -- you'll notice this copy over:  here

went to Mr. Reed.

And Mr. Reed made this note. One of the

people he sent it to was Mr. Noonan. And he changed
Mr. Noonan's letter. You'll notice he said to
Mr. Noonan: I have changed this letter by adding so

many peaple to the top of it and so on and so forth.
Q So that is Mr. Reed's handwriting?
A Yeah, that's Mr. Réed; That's Ken Reed's

handwriting, see.
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Okay.
Now, this letter would --
That's on page two.

That's on page two, yeah.

o » O r O

And who would the gentlemen be that are listed

to be copied on that?

A Oh, to be copies?

Q Yes. On page two.

A Well, let me see if I can answer that
gquestion. Understand, it was 18 jears ago.

Q I understand.

A J. C. White was on my staff as general
superintendent of system shops. As such, he had

overall jurisdictiaon of Holidaysburg,'Juniata,
Collingwoaod, Beech Grove.
Q Okay.

A Feeley, I don't know who Feeley -- I don't

. remember who Feeley is.

Dr. Simpson was our chief medical officer. He
was the one thaf the various company nurses éndvcompany
doctors, they evidentiy reported to himd

Q Why wou]d.he be not{fied?

A I don't know why he was hotified, unless

~there's samething here that would involve the medical

department.
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Q Who is Feeley again? I'm sorry.
A Huh?
Q Did you mention who Fee]ey.was?
A I don't know who Feeley 1is. I may know, but I
have forgotten. I mean, it's so long ago.
Sherron, I believe, is a purchasing agent. He

was probably the vehicle through which this cbmmodity

came to us. That's generally the way it happens.
Q Okay.
A He would be the actual man that would purchase

the commodity.
Q Right. One that was being substituted for the

other. Is that right?

A Right.
Q He takes over and he orders it.

A He takes over and he orders it.

Zimmerman, I believe Zimmerman was our
materials man. He would distribute the product after
it was ordered. It wodld be ordered and sent to a
central storehouée, and then he would perform the_
distribution of it to the various points.

Q I follaw.
A Frank Manganaro, I remember him. He was our
environmental specialist. He was supposed to keep us

clean as far as the EPA was concerned. He was the
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-expert on all the environmental rules and requlations

that were in effect --

Q . Okay.

A —- so he naturally would be a copier far this
letter. |

Q Okay.

A Ken Réed, as I sa{d, he was the chief chemist.

And Har]ey, E. T. Hér]ey, he reported to Harley.
Harley was our general supefiﬁtendent of locomotive
engineering, or equipment engineering, I believe was
his title. He was on my staff. |

Q And fhe.gentlemen on the'top were all --

A These were a11'——_1etfs see. Lef's see, who
were these people? These were all -- these were all
regional people. They were out in the field. They
were all aut in the field.

Let me see, who was who here. These people
here an the right were in the major shops. I think
that's what Mr. Reed was referring to. .The sﬁop
managers.

Q Okay.

A He put the shop managers' names at the top of
this 1étter to also receive a copy.. If yoﬁ notice,
thét's what he put down here.

And Mr. Fadale, he was in Juniata. And




FORM LASER BOND A PENGAD/INDY 1-800-631-6989

10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

22

Boughton was in -- Boughton, Boughton, Boughton. I
believe Boughton was in Callingwood.

Thigpen was in Wilmington, Delaware. And
Brennén,'where was Brennan? I don't remembeF where

Brennan was now. He could have been in Beech Grove,

but I don't -- I don't -- I'm not sure.
Q The aoriginal eight in the left column and the

center column, they were just mechanical --

A Yeah, yeah.

Q -- in the mechanical department?
A They were mechanical superintendents. Let's

see, one was in New York, one was 1in Pittéburgh, one
was in Detroit, gne was in Indianapolis, one was in
Chicago. I don't remember where he was now,. I dan't
remember that.

But they were all basically cut in the field.

Q At thét time, do you'know who would have

jurisdiction over the Elkhart Yafd? Would it be
Chicago, aor would it be Indianapolis, or some other --

A I dan't remember.

Q Now, what would happen after a memo like this
was issued? When I say "what would happen," what would

happen to the original product? Would it be used up
and then substituted as ordered when the new(prodyct

came in, or would it be destroyed, or what?
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A Well, this 1etter says that the use of it
would be -- the use of that type of cleaner will be
discontinued effective immediately. So, they wouldn't

use it, so I would presume they would do_somethihg with
it.. I don't know what they would do with it. I don't
know. |

I don't even -- 1 don:t even -- I don't even

know what this is, to tell you the truth.
Q Apparently some sort of a soclvent which is
used as a degreaéer'or something.
A Uh-huh.
Q You've never had any --

MR . CUNNINGHAM: We object to the editorial
comments. Not evidence. But I just want.to note
that. |

MR. RUVOLO: Objection noted.

BY MR. RUVOLO: |
Q - You, yourself, had nothing personal to do with
the ordering or the usage or anything of this

equipment?

A Not at all.

Q Or of this substance?

A No, no. See, our practices were that these
letters would go out -- I'11l make an editorial comment

off the record.
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MR. RUVOLO: Off thé record.
.(Off the record.)
BY MR. RUVOLO:

Q Keeping in mind, at the time, they may not
have been considered hazardous materials, are you aware
of any pfoduct that was used that might have contained
carbon tetrachloride or tetrachloride ethy]ehe or ather
materials that were subsequeht]y considered hazardous?

A I'm not, naoa. No, I am not familiar with
anything of that sort. |

Q Aré vou aware of any changes that were made
via the chemistry department or by Mr. Noonan or
Mr. Reed because of changes in definition as to a
hazardous material? |

A  Well, I imagine there were others. But I am
not familiar with them, specifically. Those people |
were charged with the responsibility of seeing that the
hazardous materials were not going to be used. And .
this is an indication that they were doing their job,
as I look at it.

.As far as I personally was concerned, I had no
specific knowledge of any of this type of material.

d Did any of your responsibilities cover the.
shipment --

A The what?
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Q | -- the shipment of materials containing those
chemicals, or'any other chemicals? Did any of your
responsibilities as chief mechanical officer, did any

of'your responsibilities include the shipment of

‘liquified materials or liquified chemicals?

A Well, other than the inspection pf the cars

themselves, no matter if it was shipped by a customer

or by ourselves, we would make the air brake inspection

of the car, we would check the wheels, make sure the
car was safe to travel, that sort of thing. That would
be our sole responsibility..
| We would not route the car. We wouldn't put

the car in a particular train. We wouldn't -- we may
have hadlinstructions as to where these cars were
supposed to be 16cated within a train; but we wouldn't
have anything to do with that.

Q If there was an incident involving a major
spill of a3 chemical, would vou be called into it as
part of your_function, or would this be sohebody else's

responsibility?

A Back fn the'early '70s, when this was -- it
still wasn't really a major -- it wasn'f as
~important -- let me put it that way -- as it is today.
We were just beginning to recognize -- the.country

was -- just beginning to -- and Congress -- just
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beginning to realize the importance of -- the dangers
of hazardous material.

And a fledgling department was pretty much

being formed in Penn Central at that time. And

Frank Manganaro, who was on my payroll, was a very
important part of that. He was our director of
environmental regulations, or scmething 1ike that. I
forget now.

But it's quite possible he would be cai]ed
in. But it would only be well after the ~-- well after
the fact. The wreck would probably be cleaned up and
the cars rerailed. And, you know, it wouldn't be a
responsibility -- it wduld be the operating
department's responsibility to clean up a wreck
and determine whéther anything was hazardous or
not. |

They would be the ones that would have the

-waybills covering the cohtents of the car, and whether

it was hazardous or nonhazardous.

It was pretty much the operating department's
responsibility. _Although I couldlsee comingz—— let me
put it that way -- I could see coming down the road
where this was going to become of greater and greater
importance to any company in the United.States.

Q Okavy.
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A i could almost see th%s coming at the tiﬁe,
you know.

But, as far as the mechaniéal department was
concérned, we would not be called in on a major
derailment of this sart. It would be the oberating
deﬁartmeht then that would handle it.

Q If there was an emergenby repair necessary,
again, would that be -- |
A Hum?

Q I said, if there was an emergency repair

necessary in a given situatidn, that would be also

under the operating department, or the vard
supervisors? | |

A That would be the vard supervisors, yeah, nét
the_operating department, or the car inspectors that
worked in the yard, or the car repairmen that worked on
the rip track. You_know; we had a lot of 1it£1e rip
tracks where a car would come in, it heeded a -- broke 
a pipe, or something like that,'and they would replace
the pipe -- |

| Q  Uh-huh..
A -- or éométhing 1ike'that.
MR. RUVOLO: Okay. I have no further
questiéns. Thank you, Mr.'MCGuigan.

THE WITNESS: Hope I helped vou.




FORM LASER BOND A PENGAD/INDY 1-800-631-6989

11

12

13

14

15

16

18

19

20

21

22

23

24

25

28

CROSS-EXAMINATION
BY MR. CUNNINGHAM:
- Q I have a.few'questions, Mr . McGuigan, My name
is Pierce Cunningham.

A My name is McGuigan, Pierce. If you see it in
writing, vyou <can't pronounce it, so don't even look at
it in writing.

Q Wé]], my grandfather was from Ireland. “His
name was McGéugh, M-c-G-a~u-g-h, and no one else ever
knew how to pronounce that, so you may have something
in commaon here.

.With respect t6 vour employment, as I
understand it, you would have warked for Penn Centfa],
or something similar to Penn Central, between 1948 and
1976; is that right? T

A Yes.

Q It is wmy understanding, fufther, that you had
nothing to do whatsdever with Elkhart, Indiana,
railyard, other than perhaps from some distant
administrative poét;‘is that right? 

A That's right.‘

Q You knew where it was. But as far as the
datly operations, you had nothing to do with Elkhart,
Indiana; is that right? |

A Uh-huh.
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Q And, prihéri?y, your responsibilities were, as
you rose through the ranks, the mechanical division of
the Penn Central, and you eventually rose to be the
chief mechanical officer; is that right? |

A Right, right. I finally attained that exaltad
position, yes.

Q Right. And most of your 1ife then was spent
in the administrative end rather than, shall we say,

the shop &and; is that right?

A Yes. I did not -- I didn't perform work in
the shops.
Q What about the reporting of hazardous spills,

let's say, in the late '60s, between 1965 and 1970. Do
yvou have any recollection, ME. McGuigan, of how such
spills were reported, or how they were handled by Penn
Central at that timeé In terms of the paperwork, let's
say . ‘

A wWhat kind of paperwork?

Q Well, that's what I want to know. Was there
any paperwork associated with, let's say, the spill of

the contents of a tank car into the ground in_those

days?
A Not that I can recall.
Q From a fire standpoint, do you recall whether

there was any kind of pbocedure in place to notify
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those in command from the field level up between 1965

and 1970? Or would that be someone else's department?

A I don't understand yaour guestion.
Q All right. It's not the clearest thing in the
world.

Would you have knowledge of whether or not
there existed as a procedure at Penn Centra] between
1965 and 1970 a method of reporting spills in
railyards?

A I don‘t'reca11. I really don;t recall.

Q Probably Mr. Manganaro may be the better
person to ask there; is that right?

A Well -~

Q Because he was in the department --

A ° He was more intimately involved in doing
environmental wark than anyone ealse ﬁhat I can recatll.

See, on the railroad, the'operating department
was the department in charge of clearing wrecks. They
had possession of the waybills. They would —-_they
would be the ones that would have the knowledge of'the
contents of the cars.

Q A1l right. I was going to ask you a few
questions about that. Who was the head of the
operating department in the days that I'm talking

about, '65 to '707?
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A Oh, God. Well, I think -- I think -- I've got
a problem with the semantics here. _The operating
department consisted of three major subdepartments:
the méchanical department, the engineering department
and the transportatian départment. |

The operating -- the head of the operating

" department was the executive vice-president of

gperations. He was the man that I worked for.

Q And who was that in this case? 0o you recall?
A The last one that I worked for was Mr.

Flannery, and the one before that was Mr. Smucker.

d Qkay. And those gentlemen, are they still
1iying? | |

A I have no idea.

Q Do you have any idea where they are?

A I do not. |

Q 1 assume they worked with you in Philadelphia;

is that right?
| A Yes.

Q So, when you refer to, in your testimony, the
operating department was responsible for cleanup,
waybills, et cetera, those were the gentlemen who would
have knowledge of those kinds of things?

.A Well, I should have probably said the

transportation department, the transportation
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department.

Q ‘Ckay.

A We a]wéys used. to refer to it as the operating
department. S

= Q And Flannery was thén the head of the

transpbrtation department?

A No .

Q Who was head of the transportation department
ddring the time Qe‘re talking about?

A Herwould_be my co]1ea§ue, and that Qould be, 1
thihk, Hasselman. Hasselman was head of the

transportation department. Gordon was head of the

engineering department. And Wiggﬁn was head of the

mechanical department.

Q So, during the mid-'60s to '70s, they were the
key players.

A ; Well, no. wWait a minute. They --

Q Is that --

A I was nat made chief mechaniéal officer until
19-- -- January 1, 1970. Or was it '71? Let me think.
71, |

Q But, thinking back five years before that,

Hasselman would have been head of the transportation

'department?

A Five years before then, I was not chief
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mechanical officer.
Q Right. 1I'm trying to find out who in

transportation would have been --

A wWell --

Q -- the key players.

A Well, iet's see, Hasselman -- no, it would be
before Hasselman. It would probably bé Mose Harris,

A. M. Harris.

Q So there was an A. M. Harris, then Hasselman?
A Then Hasselman; vyes.

Q Where ahe:those gentlemen now?

A 1 have no idea.

Q So.you have_sort of ioét track of them?

A Yes.

d Again,'they were'fn Phi]ade]phia.

A That's right. |

Q I think it was your tesfimony that, although

Penn Central was binching pennies towards the-end,
which would be in the earxy ' 70s, thérevwere no
shortcuts in the area of safety. |

A None.at_a11. ‘No, no. . I insisted on that!
There were no -- - |

Q Okay.

A No. We would simply put a car aside. If we

didn't have the money to repair that car or 1ocomotive,
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permit the work to be dane an aur equibment that was

unsafe, was naot up to standard. I would not -- I would

not do that.
Q Okav. You've been shown Exhibit A, and vou
recall generally what that memo was. And that is an

example of concern for safety; was it not?

A Oh, I consider it to be; yes.
Q And its purpgse, as I read it -- correct me

I'm wrong -~- is primarily for a fire -- to prevent a
fire hazard; isn't that right?
A . Well, I don't -- as I said before, I'm not

familiar with this. This is the first time ~- I may

{
have seen this before, but this is the first time I've

seen it in years. If I have seen it before, I don't

remember that.
Q Calling your attention to, for example, this

last paragraph of page one of the memo, wherein it

states, "It will be necessary to reeducate some of our

personnel so that they do not smoke or use flames where

petroleum distillates are being used." What does that

mean? Does that assist you (tendering document)?
A wWell, let's see here. (Examining document.)
If I interpret this memo correctly, chlorinated

saglvents were discontinued because of the fire hazard
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Q Okay. That's what I wanted to know. I think

you've answered my question.

A That's my interpretation.
Q Well, I thought that memo was intended for it.
MR. CUNNINGHAM: And I thank vyou. That's all

the questions I have.
CROSS-EXAMINATION
BY MR. ERMILIO:

Q Mr. McGuigan, my name is Jim Ermilio, and
représent Conrail, as I explained ear1ier: Jusf a
couple brief gquestions.
| You mentioned.that vou did not author the memo
that is Exhibit A. You didn't write that.

A No, no.

Q Do you remember seeing the memo back during
that tiﬁe period?'

A No .

Q Do you know what the purpose of the memo was,
other tﬁan your interpretation today as you read |
through it? | -

A cher than my 1nterhretat10n today, this is
the first time I've_seen it. I don't know -- I have no
idea what the Eackground of this might be.

Q You mentioned that Mr. Reed and Mr. Noonan

authored the memo.
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A This memo was written by R.T.N., whicH is
Mr . Nbonan's initials; yes.

Q Did you speak to Mr. Noonan around the time
that he wrote that memo?.

A No . I never saw this. I don't recall even

seeing this.

Q  You didn't discuss it with him, 2ither?

A No .

Q So you don't know why he wrote it?

A No . |

Q Do you. know what effect that memo had on the

use of chlorinated solvents around the system?
A I presume they discontinued using it, because

I told them hot to use it.

Q Discontinued using it effective immediately?
A Well, that's what the letter says; veah.
Q And if a memo was sent like that, would that

instruction be followed across the system?

'A Well, the -- it's like everything else.
Q To the best of your knowledge.
A To the best of my knowledge, it would be, vyes.

And whether it was followed or not, it would probably
be followed up by either Mr. Reed or Mr. Noonan or
someone.

~

Q ‘Was that a general procedure for Mr. Reed and
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Mr.'Noonan? .
A It depended upon -- it depended upon the

circumstances.

Q Okay.

A If it was something that was critical to us,
it certainly would be fol]owed hp very closely; But 1if.
it was saomething in the ordinary course of business, it

could fall into a category of instructions going out to
the field from headquarters.

I'm certainly not naive énough to think that
everything that was sent out fram headquarters was

followed 100 percent. It was our intent that they

. should be, let's put it that way.

Q Do you knGQ whether these instructions were
followed?

A No, I don't.

Q Would Mr. Reed or Mr. Naonan be the ones to
answer that question?

A I have no idea. You'd haQe to ask fhem,

Q Okay; Do you remember any discussion of the
use af chlorinated_so]vents back during that time
period?

A No. .

MR. ERMILIO: i have né further guestions.

MR. CUNNINGHAM: I just have a cquple with
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regard -- I'm sorry, Peter.
MR. RUVOLO: That's okay.
MR. CUNNINGHAM: I'1T1 finish up. I had it on
my mind, and it's only a few.
FURTHER CROSS - EXAMINAT ION
BY MR. CUNNINGHAM:

Q Reed, Ndonan and those people were in a
separate debartment. They were in the chemical --

A They'were in what I would term a subdepartment
of our engineering section. Mr. Hér]ey was aur general
superintendent of equipment engineering. And Mr. Reed
and Mr. Noonan and other technical pedple of that
nature, they would work fof Mr. Harley. And ‘Mr. Harley
worked for me. |

Q How large a departmeﬁt was that that dealt

with chemical substances that were used?

A I don't -- I don't remember how 1arge it was.
Q Well, approximately.
CA Well, I know there were more than Noonan and

Reed in it, but I don't know. I don't know.

Q Did they have their own laboratory?

A There was a laboratory in existence in
Collingwood, outside of Cleveland. Whether that --
whether that laboratory was used in this particular

circumstance, I do not know.




FORM LASER BOND A P-ENGADIINDY 1-800-631-6989

10

11

12

13

14

15,

16

17

18

19

20°

21

22

23

. 24

25

39

MR . CUNNiNGHAM: That's all the questions I
.haVe,
REDIRECT EXAMINATION
BY MR. RUVOLO:
Q I think what you were trying, in answer to
ME. Ermilio's dueétions, was that, at times like --
that were going on, you know, between cost cutting and
people trying to. make their points in administrative
ways, et cetera, you had no way aof knowfng whether a
memao such as that would be carried outj isn't that
true? | |
A Say that again. I can't quite understand what

you mean by it.

Q The company has-finahcia] problems.
A Yes, yes.
Q QOQkay. You're in a cost-cutting mode, and vyou

have people that work for the company that wi]T react
in different_Qays when they are ordered to cut costs.
So that if there were a policy that came down that they
could save mdney on by not implementing right away, vyou

have no --:the chances are that it might have been left

‘the same, correct?

MR. ERMILIO: Objection.
MR. RUVOLO: 1It's a very poorly-stated

question.
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THE WITNESS: I really don't know. I can't
answer that question.
BY MR. RUVOLQ:

Q Were there any instances that came to your
attention where you know pecple did not follow a
directive such as that?

A No, no. No, no.

Q Were there any disciplinary procedures put
into effect in case people didn't follow a directive
such as that? Or any other safety directive?

A well, a directive of this nature, which was

sent out to the field, it would be to the people that

‘were addressed at the top of the letter, to take this

particular instruction and disseminate it to the
various little shops and filling stations and what have
you that were undér their jurisdiction.

Q I see.

A They.were the ones that had the ultimate

responsibility to see that these particular

instructions were carried out,. This -- if they failed
to do this? Yes, it would be grounds for discipline.
It would be grounds for discipline. Because this is a

letter from the chief mechanical officer that should be
followed out by the people in the field.

That's the general procedure. As far as me,
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myse1f; going out to Elkhart at 3:00 o'clock in the
morning to See if this particular solvent_Was'Qsed, no,
that would not -- that would not be my function.

Q And if I could ask you: What have you been

doing since 19767

A Playing golf.
Q P1aying galf.
A No. I have to take that back. When I left --

when I left Penn Central, I came down here and worked
at CSX. I retired from CSX. I worked for the Seaboard
Coast Line. I came down here, I think, on a -- the
property was conveyed to Conrail on April 1, 1976, and
I started working down here on Apri} the 4th, 1976, as

system vice-president of operations for the Seaboard

Caast Line. I subsequently retired from CSX in 1986,

January 1, 1986.
MR. RUVOLO: Thank you.
MR. CUNNINGHAM: That's all.
MR. ERMILIO: No questions. We're finished.
(Witness excused.)
(Thereupon, the deposition was concluded at

approximately 11:153 a.m.)
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CERILEICATE

STATE OF FLORIDA )
COUNTY OF DUVAL )

I, Elizabeth M. Baxley, RPR-CP, and Notary
Public, State of Florida at Large, do hereby certify
that pursuant fo Notice of Taking Deposition in the
abové-entitled cause, I sat at the U.S. Attorney's
Office, 311 West Monroe Street, Jacksonville, Duval
Cdunty, Florida, at the time stated hereinabove, and
was.attended by PETER H. RUVOLO,.Esquire, on behalf of
the United States of America; JAMES A. ERMILIO,
Esquire, Attorney for Consolidated Rail Corporation;

PIERCE E. CUNNINGHAM, Esqgquire, Attorney for Penn

Central Corporation; and the witness, J. M. McGUIGAN,

who was by me first duly cautioned and sworn to testify
the whole truth, and carefully examined, thereupon
testified as is hereinabove shown, and fhat the
testimony of said witness was reduced to typewriting
under my personal supervision.

I further certify that pursuant to stipulatiaon
by and between counsel for the respective parties, and

the witness, that the reading and signing of the

deposition by the witness was waived.

I further certify that I am neither counsel

nor attorney to any of the parties in said cause, nor
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relative or employee of such attorney or counsel, naor

'financially interested in the result of the said cause.

I further certify that I have delivered the
original of this.transcript to PETER H. RUVQOLQO,
Esquire, on behalf of the United States of America.

WITNESS my hand and.official seal in the City
of Jacksonville, County of Duval, State of Florida,

this Vﬂ‘l day of March, A.D., 1993.
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OFFICIAL NOTARY SEAL
ELIZABETH M BAXLEY
NOTARY PUBLIC STATE OF FLORIDA
COMMISSION NO. CC194192
MY COMMISSION EXP. APR. 15,1996






